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REMARKABLE TRIAES, No. 4. 


_—_—_— 


CHRCUMSTANTIAL EVIDENCE. 
Le Brun’s Case. 


In the year 1689, there lived in Paris a 
woman of fashion, called Lady Mazel. 
Her house was large, and four stories high ; 
on the ground floor was a large servants’ 
hall, in which was a grand staircase, and a 
cupboard where the plate was locked up, 
of which one of the chambermaids kept 
the key. In a small room partitioned off 
from the hall, slept the valet-de-chambre, 
whose name was Le Brun: the rest of this 
floor consisted of apartments in which the 
lady saw company, which was very fre- 
quent and numerous, as she kept public 
nights for play. In the floor up one pair 
of stairs, was the lady’s own chamber, 
which was in the front of the house, and 
was the innermost of three rooms from the 
grand staircase. The key of this chamber 
was usually taken out of the door and laid 
on a chair by the servant who was last with 
the lady, and who pulling the door after 
her, it shut with a spring, so that it could 
not be opened from without. In this cham- 
ber, also, were two doors ; one communi- 
cated with a back staircase, the other with 
a wardrobe, which opened to the back 
stairs also. 

On the second floor slept the Abbé Pou- 
lard, in the only room which was furnish- 
ed on that floor. On the third story were 
two chambers, which contained two cham- 
bermaids and two foot-boys; the fourth 
story consisted of lofts and granaries, 
whose doors were always open. The 
cook slept below in a place where the 
wood was kept, an old woman in the kitch- 
en, and the coachman in the stable. 

On the 27th of November, being Sun- 
day, the two daughters of Le Brun, the 
valet, who were eminent milliners, waited 

on the lady, and were kindly received ; 





but as she was going to church to after- 
noon service, she pressed them to come 
again, when she could have more of their 
company. Le Brun attended his lady to 
church, and then went to another himself; 
after which he went to play at bowls, as 
was customary at that time, and from the 
bowling-green he went to several places ; 
and after supping with a friend, he went 
home seemingly cheerful and easy, as he 
had been all the afternoon. Lady Mazel 
supped with the Abbé Poulard, as usual, 
and about eleven o’clock went to her 
chamber, where she was attended by her 
maids. Before they left her, Le Brun 
came to the door to receive his orders for 
the next day, after which one of the\maids 
laid the key of the chamber door onthe 
chair next it; they then went out, and Le 
Brun following them, shut the door after 
him, and talked with the maids a few 
minutes about his daughters, and then 
they parted, he seeming still very cheer- 
ful. 

In the morning he went to market, and 
was jocular and pleasant with every body 
he met, as was his usual manner. Hethen 
returned home and transacted his usual bu- 
siness. At eight o’clock he expressed sur- 
prise his lady did not get up, as she usu- 
ally rose at seven; he went to his wife’s 
lodging, which was in the neighborhood, 
and told her he was uneasy his lady’s bell 
had not rung, and gave her seven louis- 
d’ors, and some crowns in gold, which he 
desired her to lock up, and then went 
home again, and found the servants in 
great consternation at hearing nothing of 
their lady; when one observed, that he 
feared she had been seized with an apo- 
plexy, or a bleeding at the nose, to which 
she was subject; Le Brun said, “It must 
be something worse; my mind misgives 
me, for I found the street door open last 
night after all the family were in bed but 
myself.” They then sent for the lady’s 
son, M. de Savoniere, who hinted to Le 
Brun his fear of an apoplexy. Le Brun 
said, “It is certainly something worse; my 
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mind has been uneasy ever since I found 
the street door open last night after the 
family were in bed.” A smith being now 
brought, the door was broken open, and 
Le Brun entering first, ran to the bed; 
and after calling several times, he drew 


back the curtains, and said, “ Oh, my lady | 
is murdered!” He thenran into the ward- | 


robe, and took up the strong box, which 
being heavy, he said, “She has not been 
robbed ; how is this ?”’ 

A surgeon then examined the body, 
which was covered with no less than fifty 
wounds; they found in the bed, which 
was full of blood, a scrap of a cravat of 
coarse lace, and a napkin made into a night 
cap, which was bloody, and had the family 
mark on it; and from the wounds in the 
lady’s hands, it appeared she had strug- 
gled hard with the murderer, which obliged 
him to cut the muscles before he could dis- 
engage himself. The bell-strings were 
twisted round the frame of the tester, so 
that they were out of reach and could not 
ring. A clasp-knife was found in the 
ashes, almost consumed by the fire, which 
had burned off all marks of blood that 
might have ever been upon it; the key of 
the chamber was gone from the seat by 
the door ; but no marks of violence appear- 
ed on any of the doors, nor were there any 





signs of a robbery, as a large sum of mo- 
ney, and all the lady’s jewels, were found 
in the strong box, and other places. 

Le Brun being examined, said, that 
“after he left the maids on the stairs, he 
went down into the kitchen; he laid his 
hat and the key of the street door on the | 
table, and sitting down by the fire to warm | 
himself, he fell asleep ; that he slept, as he | 
thought, about an hour, and going to lock 
the street door, he found it open; that he 


chamber.” On searching him, they found 
in his pocket a key, the wards of which 
were new filed, and made remarkably 
large; and on trial it was found to open 
the street door, the antechamber, and both 
the doors in Lady Mazel’s chamber. On 
trying the bloody nightcap on Le Brun’s 
head, it was found to fit him exactly, 
whereupon he was committed to prison. | 
On his trial it appeared as if the lady | 
was murdered by some person who had | 
been let in by Le Brun for that purpose, 
and had afterwards fled. It could not be | 
done by himself, because no blood was upon | 
his clothes, nor any scratch on his body, 





which must have been on the murderer, 
from the lady’s struggling; but that it was 
Le Brun who let him in, seemed very clear; 
none of the locks were forced; and his 
own story of finding the street door open, 
the circumstances of the key and the night- 
cap, also a ladder of ropes being found in 
the house, which might be supposed to be 
laid there by Le Brun, to take off the at- 
tention from himself, were all interpreted 
as strong proofs of his guilt; and that he 
had an accomplice was inferred, because 
part of the cravat found in the bed was 
discovered not to be like his; but the 
maids deposed they had washed such a 
cravat for one Berry, who had been a foot- 
man to the lady, and was turned awa 
about four months befure for robbing her, 
There was also found in the loft at the top 
of the house, under some straw, a shirt 
very bloody, but which was not like the 
linen of Le Brun, nor would it fit him. 

Le Brun had nothing to oppose to these 
strong eircumstances, but an uniformly 
good character, which he had maintained 
during twenty-nine years he had served 
his lady; and that he was generally es- 
teemed a good husband, a good father, and 
a good servant. It was therefore resolved 
to put him to the torture, in order to dis- 
cover his accomplices. This was done 
with such severity, on February 23, 1690, 
that he died the week after of the hurts he 
received, declaring his innocence with his 
dying breath. 

About a month after, notice was sent 


from the provost of Sens that a dealer in 


horses had lately set up there by the name 
of John Garlet, but his true name was 
found to be Berry, and that he had been a 


| fuotman in Paris. In consequence of this 
he was taken up, and the suspicion of his 
locked it, and took the key with him to his | 


guilt was increased by his attempting to 
bribe the officers. On searching him, 2 
gold watch was found, which proved to be 
Lady Mazel’s. Being brought to Paris, a 
person swore to seeing him go out of Lady 
Mazel’s the night she was killed, and a 
barber swore to shaving him next morning, 
when, on his observing the hands of his 


| customer to be very much scratched, Berry 


said he had been killing a cat. 

Op these circumstances he was con- 
deianed to the torture, and afterward to 
be broken alive on the wheel. On being 
tortured, he confessed, that by the direc- 
tion and order of Madame de Sevoniere, 
(Lady Mazel’s daughter,) he and Le Brun 





eno oo Uw 2 eS 


co 


., =< 2 or oe ee lu6eelUeelU OOO OlUM OO CUCU 





erer, 


ry 
; Was 
lear; 
| his 
pen, 
ight- 
id in 
0 be 
e at- 
eted 
t he 
2use 
was 
the 
ha 
oot- 
way 
her, 
to 
hin 
the 


ese 
nly 
led 
red 
es- 
ind 
red 
lis- 
ne 





THE NEW-YORK 


LEGAL OBSERVER. 387 














Practical Points.—Master and Servant. 





had undertaken to rob and murder Lady 
Mazel, and that Le Brun murdered her, 
whilst he stood at the door to prevent sur- 
prise. In the truth of this declaration he 
persisted till he was brought to the place 
of execution, when, begging to speak with 

one of the judges, he recanted what he 
had said against Le Brun and Madame de 
Savoniere, and confessed, “that he came 
to Paris on the Wednesday before the 
murder was committed. On the Friday 
evening he weut into the house, and un- 
perceived, got into one of the lofts, where 
he lay till Sunday morning, subsisting on 
apples and bread which he had in his poc- 
kets; that about eleven o’clock on Sunday 
morning, when he knew the lady had gone 
to mass, he stole down to her chamber, and 
the door being open, he tried to get under 
her bed, but it being too low, he returned 
to the loft, pulled off his coat and waist- 
coat, and returned to the chamber a second 
time in his shirt; he then got under the 
bed, where he continued till the afternoon, 
when Lady Mazel went to church; that 
knowing she would not come back soon, 
he got from under the bed, and being in- 
commoded with his hat, he threw it under 
the bed, and made a cap of a napkin which 
lay on a chair, secured the bell-strings, and 
then sat down by the fire, where he con- 
tinued till he heard her coach drive into 
the courtyard, when he again got under 
the bed, and remained there; that Lady 
Mazel having been in bed about an hour, 
he got from under the bed and demanded 
her money; she began to cry out, and at- 
tempted to ring, upon which he stabbed 
her, and she resisting with all her strength, 
he repeated his stabs till she was dead ; 
that he then took the key of the wardrobe 
cupboard from the bed’s head, opened this 
cupboard, found the key of’ the strong box, 
opened it, and took out all the gold he 
could find, to the amuunt of about six hun- 
dred livres; that be then locked the cup- 
board and replaced the key at the bed’s 
head, threw his knife into the fire, took his 
hat from under the bed, left the napkin in 
it, took the key of the chamber from the 
chair, and let himself out, went to the loft, 
where he pulled off his sbirt and cravat, 
and, leaving them there, put on his coat 
and waistcoat, and stole softly down stairs ; 
and finding the street door only on the sin- 
gle lock, he opened it, went out, and left 
it open; that he had brought a rope-lad 

der to let himself down from a window, if 


he had found the street door double-locked; 
but finding it otherwise, he left his rope- 
ladder at the bottom of the stairs, where 
it was found.” 





PRACTICAL POINTS. 
MASTER AND SERVANT. 


AN action on the case will lie against a 
master for an injury done through the neg- 
ligence or unskilfulness of the servant 
acting in his master’s employ, as where the 
servants of acarman ran over a boy in the 
streets, and maimed him, by negligence, 
an action was brought against the master, 
and the plaintiff recovered, 1 Raym. 739. 
So when the servant of A. with his cart 
ran against the cart of B., which contained 
a pipe of wine, whereby the wine was 
spilled, an action was brought against A., 
the master and holder to be maintainable. 
Id. Selw. N. P. 1097, 10th edition. In a 
late case an action was brought for the neg- 
ligence of defeudant’s servant, and conse- 
quent injury to plaintiff. Plea, that the 
defendant was not employed to make the 
alterations (those through which the injury 
occurred.) The defendant had been ap- 
| pointed by a club, (the Clarence Club,) to 
make alterations and suggestions in their 
club house, and he had employed A. B.,a 
gas fitter, to do such part of the work as 
lay in his, A. B.’s department, and by the 
| negligence of the workmen employed, the 
gas escaped, an explosion ensued, and 
great injury was done to the plaintiff, who 
was a servant inthe club. ‘“ The charge 
is,” said Lord Abinger, C. B., “ that the de- 
fendant undertook to do certain work, and 
that he conducted himself with so much 
negligence about it, as to occasion injury 
to the plaintiff. I own I entertain consider- 
able doubt as to whether this action will 
lie against the defendant; the objection 
however is upon record; the question 
therefore for you is, whether negligence by 
the defendant or his servant was the cause 
of injury? That there was something 
wrong was evident; but if any of the ser- 
vants of the establishment did any thing to 
the pipe or to the gas before the work was 
finished, the defendants not liable. Again, 
if you think the extra work of which the 
defendant’s witness has spoken, and from 





defect in which it is said this accident oc- 
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curred, was done by that witness without 
the defendant's knowledge, then the de- 
fendant is not answerable for the injury 
thus occasioned. If, however you think 
this work was undertaken by the defend- 
ant, and that there was negligence, then 
your verdict must be for the plaintiff.” 
Verdict for the plaintiff. Damages £500. 
Rapson v. Cubitt, 1 Carr. & Marsh. 64. 








U. S. CIRCUIF COURT, 





U. S. Circuit Court for the Southern District 
of New-York. 


Admiralty Sessions of Oyer and Terminer. 


Before the Hon. Smitn Tuompson, U. 8. 
Circuit Judge, and the Hon. S. R. Berts, 
U.S. District Judge. 


Tue Unitep States or America vy. 
Lewis Crawrorp and others composing 
the crew of the American whaler ship 
called “The Clifford Wayne.” 


Where the crew ofan American vessel sailing on a wha- 
ling voyage were conyic'ed forendeavoring to make 
a wutiny and revolt, and no objection on the trial 
of the prisoners was made, that no proof had been 
adduced in support of the averment in the indict- 
ment that the southern district of New-York was 
the district court in which the prisoners were first 
brought and apprehended:—Held, that although 
such objection might have availed on her trial, it 
was too late ona motion in arrest of judgment. 

That the constitution of the United States gave con- 
gress the power to punish for miedemeanors. 

That the character of the vessel must be proved 10 be 
an American vessel, and that the title of the ship 
may be proved by parol. : : 

That the names of the grand jurors did not appear in 
the indictment itself. ies 

That persons who were not citizens of the United 
States, and had enlisted on board of an American 
vessel could not be punished for disobedience of 
orders in the absence of a treaty with the govern- 
ment to which they belonged, unless such act of 
disobedience amount toa violation of the law of 
nations. 


Turs was an indictment against certain 
seamen composing a part of the crew of 
the American ship, called “ The Clifford 
Wayne,” which sailed on a whaling voy- 
age to the South Atlantic Qcean from the 

ort of New-Bedford in Massachusetts. 

The offence charged, was for endeavor- 
ing to make a mutiny and revolt on board 
of said ship on the high seas on said voy- 
age. The vessel after being at sea for nine 
months returned to the port of New-Bed- 
ford with a part of the disobedient crew, 
and the remainder being the prisoners, had 
been taken out at Buenos Ayres, and sent 


home in a ship of war to the United States, 

The prisoners on being arraigned sever- 
ally pleaded not guilty. Upon the trial 
before the learned District Judge, on the 
evidence of the master and officers of the 
vessel, they were convicted. 

Nash, counsel for the prisoners, now 
moved to arrest the judgment on the fol- 
lowing grounds: 

1, That no proof on the trial had been 
adduced in support of the averment in the 
indictment, that the Southern District of 
New-York in the Second Circuit, was the 
district and circuit in which the defendants 
were first brought and apprehended. That 
such fact was necessary to give the court 
jurisdiction. The learned counsel refer. 
red to the act of congress 3d March, 1825, 
§ 14, Gardner’s Digest, p. 754; and he 
contended that the averment of that fact 
ought to have been proved on the trial ; 1 
Paine’s C. C. Rep. 310; 1 Kent’s Com- 
mentaries, 344; 3 Dallas’ Rep. 382; 
Starkie’s Criminal Pleading, 278, 279; 3 
Starkie’s Evidence, 1552, note; Douglas’ 
Rep. 665; Com. Law Eng. Reports, vol. 
5, 180; 12 East’s Rep. 452; 1 Brod. & 
Bing., 538; 1 Espinasse’s Cases, 302; 
5 Wheaton’s Rep. pp. 14, 15 appendix ; 
Peters’ Condensed Rep. 587; 1 Chitty’s 
Pleadings, 319, 320; Peake’s Rep. 119; 
Gresley’s Equity Evidences, 172; Hal- 
sted’s Digest, 169; 2d Bibb’s Rep. 
4, 26; Starkie’s Criminal Pleadings, p. 
13, note 6; East’s Pleas of the Crown, 








| 469; 2d State Trials, 200; Cro. 4, 61; 
| Roscoe’s Criminal Evidence, 84, 85. 

2. That the Constitution of the United 
States, art. 9, § 8, gave congress the power 
to define and punish piracies and felonies 
committed on the high seas, and offenccs 
against the law of nations, and the old con- 
federation gave congress the power of ap- 
pointing courts for the trial of piracies and 
felonies committed on the high seas; but 
there was nothing in either of those instru- 
ments to punish misdemeanors, and the pri- 
soners in this case having been indicted 
under the act of 3d March, 1835, § 2, were 
accused only of committing a misdemean- 
or. The indictment therefore ought to be 
quashed. 7 Cranch, 82; 1 Kent’s Com. 
355, 333; 5 Wheaton Rep. 105, 97. 

3. That no proof on the trial had been 
adduced in support of the averment con- 
tained in the indictment, that the offence 
was committed on board of an American 








vessel. That as the United States had not 
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jurisdiction of offences committed on board 
foreign ships, such averment in the indict- 
ment became necessary, and being neces- 
sary it should have been proved. Bees’ 
Admiralty Rep. 266 ; 1 Chitty’s Pleadings, 
320; Gresley’s Equity Evidence, 172; 1 
Story’s Laws, 268; 2 Phillip’s Insurance, 
37; 4 Maron’s Rep. 172 ; Roscoe’s Crimi- 
nal Evidence, 3; 1 Peters’ U.S. Rep. 
596; | Starkie’s Evidence, 437; 1 Chit- 
ty’s Criminal Law, 566, 567; Roscoe’s 
Criminal Evidence, 221; 1 Paine’s C. C. 
Rep. 595 ; 2 Lord Raymond, 15, 35; Rus- 
sel on Crimes, 14, 95. 

4, That the names of the grand jurors 
who found the indictment did not appear 
inthe indictment. That such omission was 
fatal, inasmuch as the courts of the United 
States in the absence of their own rules 
were bound by the practice of the King’s 
Bench in England; 1 Kent’s Com. 341, 
242. Precedents of Indictments in the 
Crown Circuit Companion, 4 Dallas’ Rep. 
tile “ Indictment ;” 3 Wheaton’s Rep. 
212; 10 do. 159; Hall’s Pleas of the 
Crown, 167; 1 Burr’s Trial, 38, 43, 424, 
425, 

5. That the indictment ought to have 
averred, and proof ought to have been 
adduced on the trial in support of that 
averment, that the prisoners were citi- 
zens of the United States. For the want 
of such averment and proof, the indictment 
was bad ; 2 Story’s Law U.S. 1302 ; Ros- 
coe’s Criminal Evidence, 23, 221, 228; 
1 Peters’ U.S. Rep. 596; 1 Starkie’s Evi- 
dence, 437; 1 Chitty’s Criminal Law, 566, 
567; 17 Mass. Rep. 258. 

6. That the shipping articles between 
the master and the prisoners ought to have 
been introduced on the trial to show that 
the voyage or term of time for which the 
crew shipped had not expired at the time 
of the alleged mutiny. Gordon’s Digest, 
article 14, 70; 12 Wheaton’s Rep. 471; 
Roscoe’s Criminal Evidence, 2, 3, 228; 
15 East’s Rep. 244; 7 Barn. & Cres. 625 ; 
3 do.665; Roscoe's Criminal Evidence, 31. 

7. For multifariousness in the several 
counts of the indictment. Cowp. Rep. 675. 

The District Attorney for the United 
States relied on the following points : 

1. That the prisoners having been in- 
dicted and tried in the Southern District 
of New-York, the court would presume 
after verdict that this district and circuit 
was the one in which the prisoners were 
first apprehended and brought. 





2. That congress had passed laws re- 
peatedly to punish misdemeanors, and he 
denied the right of the judges at the 
assizes to disregard the acts of congress. 

3. That the presumption of law was that 
the offence was committed on board of an 
American vessel, and as the prisoners had 
not called for the proof of the character 
of the vessel, the court might presume 
that the offence was committed as charged 
in the indictment. 

4. That the State Court practice was to 
omit the names of the grand jurors in the 
indictment, that this ought to be the rule 
in the present case. [By THe Court. We 
do not admit that the State Courts’ practice 
is to govern where it conflicts with the 
practice of the Court of King’s Bench in 
England.] See Rule 7, Supreme Court 
of the United States. 

5th. That it was not necessary that the 
prisoners should have been citizens of the 
United States, inasmuch as had they en- 
listed on board of an American vessel they 
would be bound by the laws of the United 
States. 

6th. That inasmuch as the prisoners had 
not set up in their defence, that the voyage 
was not ended, the court would presume 
that the prisoners were not entitled totheir 
discharge. 

7th. That the several counts were not 
multifarious. 

Cur. ad vult. 

TxHompson, J., now delivered the opin- 
ion of the Court. This isa case involving 
many serious and important questions. It 
appears that the prisoners, after having 
cruised for whales in the Southern Atlantic 
Ocean for several months and taken little 
or nothing, a large part of them became 
dissatisfied, and alleged that they had ship- 
ped for only one season, and refused to go 
into the high southern latitudes and Indian 
Ocean for whales, inasmuch as they did 
not know where the voyage might end. 
That the master found them disobedient, 
unwilling to proceed further, and that after 
the crew had refused to continue the voy- 
age he put back to Buenos Ayres, where 
the prisoners were taken out of the vessel. 
The master then, after sending home the 
prisoners to New-York in an American 
ship of war, proceeded to return to New- 
Bedford where the crew were re-shipped 
and others substituted in the stead of those 
who refused to do duty. 

As to the first point we admitted the 
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tule to be as laid down by the defendant’s 
counsel, but inasmuch as the objection was 
not made at the trial, the prisoners must 
be deemed to have assented to the truth 
of the averment in the indictment, and this 
was all that was necessary to convict the 
prisoners, and the jury were therefore 
warranted in finding the defendants guilty. 

With respect to the second point, the 
constitution of the United States and the 
articles of the confederation, both con- 
tain provisions to punish piracies and felo- 
nies committed on the high seas, and the 
new constitution has gone further, and 
added offences against the law of nations. 
Now we are of opinion that it was an of- 
fence against the law of nations fur a crew 
of a vessel to disobey orders of the mas- 
ter, and to endeavor to commit a mutiny 
and revolt on board of avessel. Although 
there is no express adjudication on this 
subject, we think that in this case the of- 
fences charged in the indictment were 
- within the terms of the constitution. The 
congress of the United States on various 
occasions have passed laws in regard to 
misdemeanors, and it would be calling 
upon the court to say at the assizes that 
the acts of congress for a long series of 
years have been unconstitutional. It is 
too much to ask this court at the circuit to 
say that such acts have been unconstitu- 
tional, inasmuch as the Supreme Court has 
never yet directly passed upon this ques- 
tion. 

As to the third point, there can be no 
doubt that the character of the vessel must 
be proved to be American, and this court 
would not take jurisdiction of offences 
committed on board of foreign ships. 
The jury must have been satisfied on this 
point, or they would not have been war- 
ranted in finding a verdict against the pri- 
soners. The vessel was proved to have 
cleared and sailed from an American port, 
to wit, New-Bedford, in Massachusetts, on 
a whaling voyage, and to have returned 
there after the voyage was broken up, 
and the jury might reasonably infer that 
she was an American vessel. We have 
previously held that the title to a ship 
ght be proved by parol, without pro- 
duction of written documents of its owner- 
ship. Whether the court was right or 
wrong on this point, we adhere to the 
decision already given until over-ruled by 
the Supreme Court of the United States. 

As to the fourth point, many precedents 


a 


showed that the names of the grand 
jurors who found the indictment ap. 
peared in the caption of it, and the case in 
Dallas’ Rep. appears to be an authority in 
favor of the defendants, but we are not 
satisfied that this was the settled practice 
in all cases in the King’s Bench or at 
the assizes in England. The State Court 
practice in the state of New-York has fora 
long time been different. The indictment 
and the caption appears to be regarded as 
two distinct instruments in practice. There 
is no doubt that on a certiorari from an 
inferior court to a superior one, the names 
of the grand jurors, as well as that of all 
the officers of the court, and the court it- 
self, must be sent up in the record, but we 
are disposed to hold that the names of 
the grand jurors need not appear in the 
indictment itself; at least, this being an 
unsettled question, we rule that this in- 
dictment is sufficient. 

With regard to the fifth point, it is not 
clear that persons who were not citizens 
of the United States, and enlisted on 
board of American vessels, could not be 
punished for disobedience of orders or 
other acts of felony and piracy. If they 
were pirates, they could clearly be punish- 
ed as such by the laws of nations, let 
them be citizens of what country they 
might. Besides, there was no proof in 
this case but that the whole of the defen- 
dants were not citizens of the United 
States. If they were, they could clearly 
be punished. If they were citizens of 
Great Britain, then the act of congress did 
not apply, inasmuch as we had no treaty 
with Great Britain, which prohibited their 
seamen or our seamen from being em- 
ployed on board of vessels in each other’s 
—" See the act of March 3d, 1813, 

10. 

With reference to the sixth point, the 
shipping articles were the usual instru- 
ments of contracts between the- master 
and his crew to the voyage, and were re- 
quired by the acts of cungress for foreign 
voyages, and for voyages other than to an 
adjacent state. The defendants had not 
called for the shipping articles on the 
trial. The master clearly would not be 
authorized to force the defendants to go 
on anew voyage when the old one had 
ended, but it did not appear that the old 
one was finished when the revolt took 
place. We think the proof should have 





been offered by the defendants* distinctly 
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on this point, if this was the ground of 
their refusal to do duty. But the court 
had previously held that the voyage might 
be proved without the production of the 
shipping articles. 

As to the last point, we do not hold the 
doctrine in regard to the arrest of judg- 
ment so strict as Lord Mansfield has in 
Horne’s case. We look to the substan- 
tial ends of justice, and if the defendants 
have not been fairly prejudiced by the form 
of the indictment, we should hold it is 
not enough to arrest the judgment, if the 
averments against the prisoners were 
sufficient, although there were several se- 
rious and grave questions raised by the 
defendant’s counsel in his argument, yet 
we have come to the conclusion to pass sen- 
tence upon the verdict. The prisoners were 
subsequently brought into court, and sen- 
tenced each to six months’ imprisonment in 
the county gaol. 








IN BANKRUPTCY. 





Before the Hon. ALFrep CoNnkKLING. 


Epuraim Batpwin v. Lewis Rosseau 
AND CHARLES EASTON, 


TRADING—ACT OF BANKRUPTCY-—PREFER- 
ENCE. 


R. and E. for several years were engaged in the bu- 
siness of planing and dressing deals, principally for 
other persons, but until the close of the navigation 
of 1641, they had been in the habit of purchasing, 
manufacturing and selling on their own account; 
subsequent to that time, witi: the exception of one 
or two small purchases, and a few trifling sales, 
they discontinued this branch of the business but con- 
tinued the other branch of it. On the 8th of July, 
1842, they committed an act of bankrupty: Held, that 
they must be considered traders, at the time they 
committed the act of bankruptcy. 


The giving a mortgage of the whole of the bankrupts’ - 


estate and effeéts to a particular creditor, to hinder 
and delay the general creditors, is an act of bank- 
ruptcy within the express terms of the statute. 


Tuts was an application for a decree in 
bankruptcy at the instance of a creditor. 
The case came before the court upon peti- 
tion and answer, and the evidence taken 
before a commissioner. 

It appeared that the respondents had for 
several years been engaged in the business 
of planing and dressing deals, on a large 
scale, at their establishment for that pur- 


pose, at West Troy, in the county of Al- 

bany, and that the principal part of the 

materials wrought by them belonged to 

other persons ; but until the close of navi- 

gation in the autumn of 1841, they had 

also been in the practice of purchasing, 

manufacturing and selling on their own 

account. At that time, with the excep- 
tion, at most, of one or two small pur- 
chases, and a few trifling sales in the course 
of the ensuing winter and spring, they dis- 
continued this latter branch of their busi- 
ness, but continued the other branch of it 
as usual. For several years past, Grant 
Silliman and A. J. Rosseau had been their 
endorsers for the purpose of enabling 
them to obtain money to be used in the 
prosecution of their business, and at the 
time of the commission of the alleged act 
of bankruptcy, stood responsible as their 
endorsers for between $5000 and $6000, 
and were also their creditors to the amount 
of about $800 for money loaned. They 
were also largely indebted to others. The 
debt of the petitioning creditors was for a 
steam engine sold by him to them to be 
used in propelling their machinery, while 
they were fully engaged in carrying on 
both branches of their business, 

Shortly before the alleged act of bank- 
ruptcy, the respondents, finding themselves 
unable to meet their pecuniary engage- 
ments proposed to their creditors, by some 
of whom suits had already been commenced, 
to secure their respective claims by giving 
a mortgage payable at a future day, on all 
their property, which they estimatad to be 
worth $28,000; being several thousand 
dollars more than the whole amount of 
their indebtedness, including the responsi- 
bilities of Silliman Grant and A. J. Ros- 
seau, as theirendorsers. But they insisted 
however, on securing to their endorsers an 
absolute priority of payment,on the ground 
that they were under engagements to them 
to this effect, which they were not at lib- 
erty to disregard. Their other creditors 
were willing to grant them an extension 
of the time of payment, provided they 
should be placed on a footing of equality 
with the endorsers; but they refused to 
asquiesce in the condition of having a pri- 
orky of payment secured to the endorsers. 
The respondents thereupon, on the 8th of 
July last, executed to Silliman Grant and 
A. J. Rosseau, a mortgage, payable in 





presenti, for $5,936,93, of all their real 
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estate, consisting of the land on which 
their buildings and machinery were situa- 
ted, and several other lots of ground, and 
including also several articles of personal 
property, They have ever since continued 
in the undisturbed possession and use of 
the mortgaged property, real and personal. 
It did not appear that they had any other 
personal property, except their household 
furniture. The execution of this mort- 
gage constituted the alleged act of bank- 
ruptcy. 

The case was ably argued. 

Goodwin and Litchfield, for the petition- 
ing creditor. 

Myers and Wright, for the respondents. 

Conkuine, J., delivered the opinion of 
the Court, and established the following 
points : 

1. That as for several years antecedent 
to the autumn of 1841, the respondents had 
confessedly been largely engaged in the 
business of buying and selling, and had 
then only ceased to do so, without any un- 
equivocal act evincing their determination 
not to resume the business, they might 
properly be considered, under the circum- 
stances of the case, as still being traders at 
the time of the alleged act of bankruptcy. 
Such was the clear import of the decisions 
in the English courts. 

2. That if they were not to be consider- 
ed as being at that time traders in fact, so 
as to be liable to compulsory proceedings 
under the bankrupt act, ix respect of debts 
then or thereafler contracted, yet inasmuch 
as the act of bankruptcy charged against 
them, the debt of the petitiouing creditor 
and their other debts all had their origin 
while they were using the trade of mer- 
chandise, they were on this ground to be 
treated as merchants ix this proceeding. It 
is true the words ‘“ deg merchants, 
or using the trade of merchandise,” are in 
the present tense. But the act in this re- 
spect is precisely the same as the English 
acts, and yet these acts, as the cases cited 
on the argument clearly show, are unequi- 
vocally held to embrace cases like the pre- 
sent, even though the debtor may be 
shown to have left off trading long before 
the alleged act of bankruptcy. This is a 
reasonable construction of the act, and in 
accordance with its spirit. The opposite 
construction would lead to its evasion and 
the defeat of its objects. 

3. Admitting it to be doubtful whether, 





—— i 
in giving the preference secured by the 
mortgage, the respondents are to be con- 
sidered as having acted “ in contemplation 
of bankruptcy,” still the mortgage is, un 
der all the circumstances, to be adjudged 
fraudulent in law, as having been given for 
the purpose of hindering and delaying cre- 
ditors, and as such an act of bankruptcy 
within the express terms of the first sec- 
tion of the act. Had the mortgage em 
braced only a part of the property of the 
respondents, it might perhaps have been 
regarded as a mere act of preference, 
and not an act of bankruptcy, unless exe- 
cuted in contemplation of bankruptcy, 
But it was made to cover all their real pro- 
perty, consisting of several other distinct 
pieces of land in addition to the land on 
which their buildings and machinery were 
situated, and also personal effects of consid- 
erable value. The property thus conveyed, 
according tothe respondents’ valuation, was 
worth more than four times the amount of 
all claims which the mortgagees had upon 
them, and clearly evinces an intention to 
hinder and delay the other creditors, and 
especially-those who had already instituted 
suits against them. The inference is ir- 
resistible, moreover, that it was agreed, or 
at least, tacitly understood, between the 
parties to the mortgage, that the respon- 
dents should continue in the possession of 
the property, both personal and real, 4s 
in fact they did. This-is also a badge of 
fraud; and in this respect there is no 
difference between a mortgage and an ab- 
solute sale. The whole current of de- 


cisions, from Twyne’s case downward in 


England, and also in this country, proper- 
ly understood, is believed to be in ac: 
cordance with this view of the case. 

In concluding his opinion, his hovor 
remarked, that it was due to Messrs. Ros- 


seau and Easton, under all the circum- 


stances of the case as they appeared be- 
fore the court, to remark, that it by no 
means followed from any thing he had in- 


tended to say that they designed to com- 


mit any actual fraud’ upon their creditors. 
Their intention, desire and hope seemed 
to have been ultimately to pay all they 
owed ; and it appeared to be questionable 
at least, whether the ultimate interests of 
their creditors would not have been better 
promoted by leaving them to prosecute 
their efforts for this purpose, as, up to 
the present time,- they: have been doing. 


as aw «38 
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IN CHANCERY. 





Before the Hon. Murray Horrman, As- 
sistant Vice-Chancellor. 


Euiza M. Cuapman v. Nicworas G. Kort- 
wricHT and Bittoe B. Seaman.—Feb. 
5, 1841. 


PARTNERSHIP. 


S.T. & Co. carried on business as sugar refiners, 
and were inthe habit of receiving monies as depas- 
its as bankers. C. was in the habit of placing mo- 
nies in theirhands. S., one of the firm, died, and 
the business continued to be carried on in the name 
of the old firm. At the time of S.’s death C.’s ac- 
count was settled, and C. continued afterwards to 
deal with the firm. Shortly after S.’s death the 
firm becoming embarrassed, they made an assign- 
ment of all their property and assets to the ajmin- 
istrator, to whom they were greatly indebted, aris- 
ing out of transactions while S. was a member of 
the firm. At the time the assignment was made the 
firm were indebted to C. tothe amount of $838, for 
which she held a note in the name of the old firm, 
dated several months after S ’s death :— Held, that 
- administrator of S. was not bound to pay C.’s 
debt. 


Tue circumstances of this case appear 
in his Honor’s judgment. 
John Anthon, tor the complainant. 
Jumes Humphrey, for the defendants. 
The Assistant Vice-Chancellor :—The 
late Robert Seaman was a member of the 


‘firn of Seaman, Tobias & Company. 


Thomas Tobias and Billop Seaman, 
were the other members. On the 23d of 
April, 1835, Robert Seaman died. The 
firm was largely engaged in the business 
of sugar refiners, and also was in the habit 
of receiving money on deposit as bankers ; 
investing it, and collecting as required. ‘lhe 
complainant dealt with the firm for several 
years. Her account is exhibited, and it ap- 
pears that at the death of Robert Seaman, 
the firm owed her as the balance of such 
deposits the sum of $750 33. On the 8th 
of July, 1835, an account current is 
stated making the balance due $761 39. 
The interest is brought down to that day, 
and the statement of counsel appears 
from a hasty estimate to be correct, that 
the amount actually due at Searman’s death 


was $750 33. On the said 8th of July, 


1835, a note for $750 was given in the 
name of the firm to the complainant, and 
and the balance $11 39, was paid in cash, as 
Clark testifies. ‘hat note the administrator 
of the deceased partner admits his estate 
50 





is liable to pay. Thus the whole debt 
existing at the partner’s death being dis- 
charged, there must be some powerful rea- 
son for making his estate responsible for 
a debt contracted with the survivors. 

It appears that on the 21st of April, be- 
fore the death of Robert Seaman, they had 
invested $7000 in a bond and mortgage, 
which is charged to the complainant in the 
account current. (Exhibit D.) On the 
10th of November, 1835, they receive the 
interest, $238, and on the 17th of Novem- 
ber, 1835, receive of cash from her $6006, 
making $538, for which a note is given in 
the name of the old firm, dated the 17th 
November, 1835. Of course the compluin- 
ant was then bound by the dissolution of the 
firm by the death of Robert, whether she 
knew of itor not. 1 Merivale,616. Hart- 
ley’s case—decision, 622. 

There are several cases going the length 
of holding that the taking of the promis- 
sory note of a new firm, or a continuing 
partner for the old debt releases the retir- 
ing partner, or the estate of the deceased 
partner. 

I shall merely refer to the leading au- 
thorities on this subject. Evans v. Drum- 
mond, 4 Esp. 89; Reed v. White, 5 Esp. 
122; David v. Ellice, 5 B. and Cress., 196 ; 
Bedford v. Deakin, 2 Ba. and Ald. 210. 

The late cases at law are stated by Lord 
Cottenham, in Winter v. Innes, 4 Mylne & 
Craig, 108; and he says, that the true 
ground appears to have been acted upon 
in Bedford v. Deakin, and Thompson v. 
Percival, 5 Bar. & Adol. 925. That the 
question is, as a matter of fact, whether the 
new security was taken in discharge of the 
joint debt. The reasoning of Lord Kenyon 
in Evans v. Drummond, is very powerful. 
The court in Thompson v. Percival, say 
that David v. Ellice, is not on considera- 
tion satisfactory to them. Sothat looking 
at the leading cases at law, my opinion is 
that the taking of a fresh bill, note, or se- 
curity from a continuing partner in his 
own name, or a new firm, for an old debt, 
is prima facie evidence of an exoneration 
of the retiring partner or of the deceased 
partner’s estate. At the same time, the 
argument that the creditor gets nothing but 
what he had before, and some of the cases 
cannot easily be reconciled even with this 
view. In the present case, the note was 
given in the name of the old firm, for a 
debt due by the old firm. It is very clear 

- this was not an exuneration. 
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The claim to hold the administrator lia- 
ble, or the estate in his hands, for a plainly 
newly constituted debt after the dissolution, 
rests upon this. On the 31st of May, 1837, 
the firm becoming embarrassed, made an 
assignment of all their property and assets 
to Kortwright, for the purpose of paying a 
very heavy balance due the estate of 
Robert Seaman, arising out of the old 
transactions before his death. 

There is a charge in the bill, that the ad- 
ministrator expressly assumed to pay the 
demand of the complainant out of the 
assets. This is denied, and not supported 
by testimony. 

The very slight testimony as to Kort- 
wright’s declaration as tothe objectof the as- 
signment, does not deserve notice. It does 
not appear as counsel supposed, that he 
paid any of the debts of the new firm. 
The language of the assignment is in every 
respect clear and express, except as to the 
clause, “ without prejudice to any claims of 
them the said Thomas Tobias and Billop 
Seaman.” Whatever this may mean, it 
does not mean that the administrator must 
be responsible for their debts, It is then 
urged by counsel that the assets were in 
part from the money of the complainant, 
and went ioto the hands of the administra- 
tor with a lien for that money fixed upon 
them. 

On what ground can this be sustained 2 
Suppose the $$38 could be traced clearly 
into certain promissory notes, or to have 
been invested in a distinct piece of pro- 
perty. Suppose, then, an assignee did not 
know of this fact when he took an assign- 
ment, and was a bona fide creditor, can it 
be imagined that there could be a lien 
upon the property which could be pursued 
into his hands? Such a thing was never 
heard of. 

Then the question only remains, whether 
the representative of a deceased partner of 
an old firm, after knowledge by the credi- 
tor of the death, can take the property of 
the firm by assignment, to pay a debt 
owing to the deceased partner. 

The death of Seaman, in this case, was 
an absolute dissolution, which the com- 
plainant knew, or was bound to know, and 
was equivalent to actual notice of a with- 
drawal. Thisis the ouly difficulty L have 
had in the cause. 

It is most probable that the great bulk 
of the property trausferred, had actually, 
and in specie, belonged to the old firm. 
The answer states, that the whole amount 





of the property assigned was $150,986 15, 
as set forth in schedule B, but adds, that 
it has been received at nominal prices, 
upon compromises made by the defendant 
under the authority of the Court, of certain 
of the assigned debts due to the firm of 
Seaman, Tobias & Co. The schedule 
shows the amount of $126,508 13, but the 
last line is “ nett amount of cash to this 
date,” and the sum not carried out. This, 
to make up the amount stated, should be 
$24,478 02. Hence, so much bas been 
received from other property, and among 
such from debts assigned, and hence | 
think I am warranted in assuming for the 
argument, that sufficient to pay this claim 
arose from debts expressly due to the 
new firm for distinct transactions with it, 
An inquiry, on this subject, might perhaps 
be necessary, but I will, for the present, 
consider the case on that supposition. 

The rule is, that upon the death of a 
partner, a dissolution is forthwith worked, 
and the survivor becomes a trustee to wind 
up the concern, pay the debts, and account 
for the proportion of the surplus. Booth 
v. Parks,» 1 Molloy, 465. Crawshay v, 
Collins, 15 Vesey, 226. Crawshay v. 
Maule, 1 Swanston, 506. 

It is equally clear that the estate of the 
deceased partner remains liable for all 
the debts which affected him at the timé 
of the death, and is not liable for any fu- 
tureengagements. Williams v. Noble, 3 
Merivale, 614. Webster v. Webster, 3 
Swanston, 490, n. Deraynes v. Noble, 2 
Russ. & Mylne, 495. Wilkinson v. Hen- 
derson, 1 Mylne & Keen, 582. 

In adjusting the equities between the 
estate of the deceased partner and the sur- 
vivor, it would be very clear that a trans- 
fer of the old joint, or of new stock, to pay 
a debt to the estate, would be valid. Itis 
also clear, that in carrying out and en- 
forcing the claim of ihe estate, this Court 
will interfere and protect the assets against 
any misappropriation of the survivor. 
Hartz v. Schroder, 8 Vesey, 317. Har- 
ding v. Glover, 18 Vesey, 201. 

In the case of Ketchum v. Durkee, 1 
Hoffman's Rep. 540, some cases were ex- 
amined, and the result arrived at was, that 
a partner had a lien upon the stock, not 
only for his share, but for monies advanced 
beyond his proportion for the use of the 
firm. That this lien extended to every 
thing coming in lieu of the stock originally 
brought in. But that it was alien enter se 
merely, or between representatives or & 
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separate creditor. Even the latter may 
get, however, a legal advantage, and the 
case of Ex parte Hunter, was shown to 
have been repeatedly overruled. 


In Ex parte Ogilby, 3 Ves. & Bea. 133, | 


the petitioner and one Wilson, were part- 
ners, and agreed to dissolve ; Wilson to 
continue the business in the name of the 
firm, until the 1st of October ensuing, in 
the name of the firm covenanting to pay 
the debts, &c., and indemnifying Ogilby, 
who, in consequence, assigned to him all 
the partnership effects. Wilson became 
insolvent. Ogilby paid an old debt of the 
firm, and was liable to more. He peti- 
tioned for liberty to prove, and it was 
held he might do so, but upon indemnifying 
the joint estate aguinst the joint debts, he 
could not prove in competition with joint 
creditors. 

See also the leading case, Ex parte Ruf- 
Jin, 6 Vesey, 119. 

In Ex parte Rowlandson, 2 Ves. & Bea. 
172, where G. and J. were partners, and 
dissolved, it was agreed that the business 
should be carried on by J. alone paying 
and receiving the debts, and paying G. 
£1000, for which he was to give his bills : 
J. refused to give the bills after an assign- 
ment of the property made by G., and be- 
came bankrupt. G. had filed a bill before 
the bankruptcy, under which an injunction 
was granted, and a receiver directed to be 
appointed. The Chancellor held, that 
George would clearly have a lien upon the 
partnership effects, as against Joseph ; 
whether as against his creditors is a diffe- 
rent consideration ; and I do not mean to 
intimate that the lien would prevail par- 
ticularly with reference to the bankruptcy. 
Lord Eldon then adverts to the effect of 
one partner putting another in possession 
of the effects, &c., where it would be diffi- 
cult to maintain a lien. 

In Ex parte Reeve, 9 Vesey, 588, Lord 
Eldon says, “ that Lord Thurlow, after full 
consideration, was of opinion that all the 
authorities establish this; that those who, 
being in partnership, are themselves, or 
some of them; debtors to the creditor's of 
every class, cannot come in competition 
with the creditors. After their demands,” 
(meaning, certainly, the demands of the 
creditors,) “are finally liquidated, the 
partners may be crediturs upon each other, 
but not before.” ; 

In Ex parte Williams, 11 Vesey, 3, 
Lord Eldon more fully explains this doc- 








trine. He says, “ another material ground 
is, that where the possession of the pro- 
perty is delivered over to the surviving 
partner, and be goes into the world as a 
sole trader, be has all the credit belonging 
to him as such sole trader, having the -pos- 
session, and dealing with mankind as such. 
I qualify itso; for 1 do not agree that mere 
dissolution will work all this effect; as 
that does no more than declare that the 
partnersbip is not to be carried on any fur- 
ther, except for winding up the affairs, and 
he who has actual possession, has it 
clothed with a trust fur the other, to apply 
the property to the debts, and that will 
qualify the nature of his possession, so that 
it cannot be said be hasthe sole possession.” 

I take the result of these authorities to 
be this: That where the property of the 
firm is left by a retiring partner in, the 
hands of the continuing partner, who be- 
comes bankrupt, the retiring partner is en- 
titled to come in upon the partnership 
effects, after all the joint debts, (that is, all 
the debts incurred when he was a part- 
ner,) have been discharged. 

A multo fortiori will the representative 
of a deceased partner be so entitled. — In 
bankruptcy, I am strongly inclined to think 
that he comes in upon the joint estate, or 
rather the surplus, in exclusion of the se- 
parate creditors of the other partner. If 
so, then what was joint property goes to 
him,and this is strictly consistent with the 
principles I have before adverted to; and 
then, even under the equality doctrines of 
the bankrupt aets, an assignment of all the 
old property subject to joint debts, is valid, 
and under our system of law most clearly 
valid. 

But these decisions establish another 
point. The retiring partner, or the rep- 
resentative of the deceased partner, is, un- 
questionably, a creditor of the continuing 
firm forthe balance due. As such, and as 
such only, can he be admitted to prove in 
bankruptcy. I am aware of the criticism 
of Lord Cottenham upon the misuse of 
the terms debtor and creditor between 
partners. (Richardson v. The Bank of 
England, 4 Myl\ne & Craig, 171.) So long 
as the relation subsists, it does seem ano- 
malous to apply these terms tothem. But 
when it is entirely dissolved, I can imagine 
none better to express it, and it may ex- 
press it, although all the joint debts are 
not yet paid, if payment of aJl, by one, 


_would leave him:still a debtor, and although 
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the account is not yet settled, if it is plain 
no settlement can change the balance, 
though it may diminish it. 

But it being, as I think, unquestionable, 
that the representative of the estate of 
Mr. Seaman, the deceased partner, was, in 
the view of the law,.a creditor of the con- 
tinuing partners, the case resolves itself 
iuto this: whether they could not transfer 
property belonging exclusively to them- 
selves, not part of the joint stock of the 
old firm, in extinction of the debt? It is, 
then, the mere case of giving a preference 
upon the eve of insolvency, to one creditor 
over others. 

This view is satisfactory to my mind, 
and the decree will therefore be, that the 
administrator pay the note of $750, with 
interest, and that each party pay his own 
costs, 





COURT OF COMMON PLEAS 


Before the Hon. M. Uusnoerrer, and 
Judges Incranam and Ineuis. 





Rexrorp v. BRUNELL. 


PAROL EVIDENCE.—STATUTE OF FRAUDS. 


Where A. became security fur the payment of B.’s rent, 
and one month afterwards B. assigned his lease, 
and the assignee agreed in writing to indemnify A. 
from the payment of the rent at the times men- 
tioned in the lease, and to keep A. harmless and in- 
demnified from all liability, &c., and at the time of 
signing the agreement, a conversation arose as to 
the payment of the one month’s rent then due, 








when A. stated that “the month’s rent would be | 


all right, as he would pay it himself :’—Held, that 
A. was liable for the month’s rent to the assignee; 
that A., being liable at the time of the assignment 
of the lease, and that as the indemnity did not re 
late to rent then due, but to subsequently accruing 
rent, A. could nut be considered as undertaking to 
pay the debt of a third person, but as undertaking 
to pay a debt for which he was personally liable. 
Mr. Justice ULsHoerrer dissenting. 


AssumpsiT ona hillof exchange of which 
the plaintiff was the first endorser, and de- 
fendant was the maker. The declaration 
contained the usual counts. Plea, general 
issue, with notice of set-off. On the trial 
of the cause hefore Mr. Justice Ingraham, 





in November term, evidence was adduced | 


of the due presentment of the bill of ex- 
change and notice of dishonor. For the 
defence it appeared that on the 2d of Au- 
gist, 1841, the plaintiff became security to 


enj. L. Swan, for one Ensworth, for the | 


payment of the rent of the Exchange Hotel, 
Broad-street,of which Ensworth occupied as 
tenant of said Swan. That one month after 
such security had been given, Ensworth, 





by deed of assignment, conveyed his inte- 
rest in said lease and premises to the de- 
fendant, that at the foot of such assign- 
ment was a memorandum that Ensworth 
was to pay the proportion of the rent of 
said premises for the month, which memo- 
randum was witnessed by the plaintiff. It 
also appeared that the defendant agreed to 
indemnify the plaintiff from the suretyship, 
by a letter, of which the following is an 
extract: “ I hereby agree to make regular 
payment of the said rent, at the times 
mentioned in the said lease, and to keep 
you harmless and indemnified from all lia- 
bility, &c., and should you pay any part 
of the rents to the said Swan, I hereby 
promise and agree to pay you the amounts 
so paid by you, and keep you harmless,” 
&c, It appeared, also, that at the time 
the memorandum as to the payment of the 
month’s rent was signed, a dispute arose 
with reference to the payment thereof, 
when the plaintiff stated that “ the month’s 
rent would be all right, as he would pay 
it himself.” 

Under this promise of the plaintiff, now it 
was insisfed, on the part of the defendant, 
that he was entitled to a set-off of the 
month’s rent, it being proved that he had 
paid it to the landlord. 

The jury, under the direction of the 
Court, found for the plaintiff, subject to the 
opinion of the Court. 

L. Fancher, for the plaintiff, con- 
tended, 1. That the written indemnity and 
contract concluded the whole transaction 
between the parties, and could not be 
varied by parol. (Chitty on Contracts, 22. 
11 East, 144. 3 Johns. Cas. 4. 5 Wend, 
547. 34 72b.562.) 2. Although the plain- 
uff had promised to pay the one month’s 
rent, yet it was a promise for the default 
of another,and was consequently void by the 
statute of frauds. (13 Wend.114. 14 Ib, 
246. 15 Jb. 82. 20 Ib. 201.) 

Edward Sandford, for the defendant, 


| contended, 1. That the plaintiff was liable 


for one month’s rent, and had never been 
discharged from it. 2. That the indem- 
nity letter was intended to relate prospec- 
tively, and had no reference to any past 


/rentor liability. 3. That the promise.of 
| the plaintiff was valid, not affected by the 


statute of frauds. 4. That the defendant 
was entitled to the offset of the one month’s 
rent. 

E. L. Fancher, in reply, insisted there 
was no meaning in the indemnity, if it 
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operated only prospectively, for the defend- 
ant assumed all prospective liability, by 
becoming tenant, and that having an as- 
signment of the lease, he was bound for 
the rent without signing an indemnity. 
Cur. ad vult. 

Uusnoerrer, J.—The plaintiff, prima 
facie, is entitled to recover the sum found 
by the jury. Is then the defendant enti- 
tled, under the evidence, to deduct the 
amount of a month’s rent, (from Ist Au- 
gust to Ist September,) due by Ensworth, 
the tenant, for which plaintiff was security 
to the landlord Swan ? Ensworth agreed, 
on 8th September, (date, but 10th deli- 
very,) to pay this month’s rent, so he 
agreed with Brunell, the defendant. On 
the same day, Sth, Brunell agreed to in- 
demnify the plaintiff, Rexford, against his 
liability as security fur Ensworth to Swan. 
Whilst Ensworth’s agreement was being 
written on the 10th, the plaintiff stated that 
the month's rent would be all right, as he 
would pay it himself, My impression is, 
that the defendant Brunell has no claim 
for the month's rent due by Ensworth on 
the plaintiff, arising out of the securityship 
of plaintiff for Ensworth to Swan, or out 
of defendant’s letter to plaintiff on that 
subject. 1. The plaintiff was no party to 
Ensworth’s agreement, and his. being a 
witness thereto created no liability. 2. 
If the plaiutiff was liable to Swan, he was 
not to Brunell, under his original security- 
ship to Swan, 3. Nothing in the agree- 
ment by Ensworth to Brunell, created any 
liability to the latter by the plaintiff. 4. 
The /etter of the defendant to the plaintiff, 
so far from countenancing any claim by 
defendant on the plaintiff, promised him 
full indemnity against his suretyship pro- 
spectively. 

We are then left to consider the naked 
promise of the plaintiff. He stated, on the 
10th, that the month’s rent would all be 
right, as he would pay it himself. Ens- 
worth, however, had agreed in writing to 
pay it to defendant, and defendant now 
says that the plaintiff must pay it, although 
he had agreed to indemnify the plaintiff 
from his liability as surety. The question 
arises under the statute of frauds. Ens- 
worth was the lessee, and the plaintiff was 
his surety. Ensworth assigns his lease to 
the defendant, but agrees to pay the last 
month’s rent, and the defendant agrees to 
save the plaintiff harmless as surety. Ad- 
mitting all the papers to have been execu- 








ted, was the promise of the plaintiff bind- 
ing ? He was not the original tenant, he 
did not assign to the defendant, and he did 
not owe the month’s rent, as the occupier 
of the premises for the month; and if the 
plaintiff thus promised, what was the con- 
sideration of the promise ? The defendant 
says that the promise is not within the sta- 
tute, but certainly Ensworth was the 
debtor, and plaintiff was not. Nor was he 
for the purposes of this suit, to be regarded 
even as security fo Swan, for the detend- 
ant agreed to save him harmless. Then, 
if the defendant’s proposition be true that 
the plaintiff’s paro] promise was made after 
the papers were signed, it would only be 
binding if it was made as the agreement 
was made between Swan and the plaintiff, 
viz., by a writing and a consideration. If 
the plaintiff made his promise under such 
circumstances, he could only be regarded 
as he stood prior to his becoming surety 
to Swan, viz., as a stranger. No consid- 
eration of benefit to plaintiff, or of harm 
to the defendant, is proved to sustain the 
plaintiff’s naked promise. Jf the plaintiff 
had promised to pay defendant the month’s 
rent in consideration of defendant’s indem- 
nifying plaintiff against all other liabilities, 
the result might be different, but the de- 
fendant’s letter of indemnity does not ad- 
mit of such construction, and there is no 
proof of such an agreement. Or if there 
had been an agreement by defendant to 
favor Ensworth, and plaintiff promised 
upon that forbearance, still an agreement 
in writing was essential to bind the plain- 
tiff. (20 Wend. 201.) Certainly Ens- 
worth was liable for the month’s rent, and 
it follows that the plaintiff was only to be 
regarded as surety. (Jbid.) 

But it is insisted that the parol evidence 
was properly admitted, and the plaintiff’s 
promise binding, if the parol promise was 
made after the written agreement. (12 
Wend. 446.) Admitting this case fully, 
it seems to me that it does not apply to the 
transaction before us. The plaintiff sold 
nothing to the defendant, whereas, in the 
case cited, the plaintiff sold personal 
property to the defendant, but refused a 
written indemnity, and only would give a 
verbal promise as to his ttle to the pro- 
perty sold. The Court held the promise 
to be binding to save the plaintiff harmless, 
so far as concerned the title, because this 
was no more than the law imposed on the 
vendor, provided he had due notice of any 
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claim affecting the title, and becauseit wasa 
valid agreement, and founded upon sufficient 
consideration, and did not contradict or 
vary the written agreement of sale, which 
was drawn and probably executed pre- 
viously. 

In the case before us if the parol evi- 
dence did not contradict the agreement by 
Ensworth himself to pay, or by defendant 
himself to indemnify the plaintiff, it cer- 
tainly did not show that Ensworth was not 
the debtor, and that the plaintiff’s promise 
was not collateral. 





If Swan had assigned bis part of the | 


lease and the surety to Swan had express- 
ly promised the assignee to respond to 
him, then the assignee might have main- 


tained an action in his own name against | 
the surety, (3 Hill.89.) So where a guar- | 
anty is writtenona note contemporaneously | 


with the making of the note, you may re- 
sort to the note to sustain the consideration 
of the quantity, (3 Hill. 586,) but still a 
written undertaking is necessary. 

So it has been held in 4 Cowen, 432, 
(affirmed in error, 9 Cowen, 639.) that in 
consideration of harm to one party is suf- 
ficient to bind the other party to his pro- 
mise, but in that case the promise was 
founded upon a delivery of 10 tons of Hay 
to the promissor. In the case now befure 
us the plaintiff only became a witness to 
Ensworth’s agreement to pay the month’s 
rent. This is the only writing to bind the 
plaintiff, and it is an undertaking to pay, 
not by the plaintiff but by Ensworth ; con- 
temporaneous with that paper the plaintiff 
verbally promised that the month’s rent 
would be all right, as he would pay it him- 
self. 

If then we resort to the case in 3 Hill, 
586, to prove that the consideration of the 
agreement between Ensworth and the de- 
fendant might be used to support the plain- 
titf's undertaking, still it was necessary that 
the plaintiff’s undertaking fur Ensworth’s 
default should have been in writing. His 
previous undertaking in writing for Ens- 
worth’s default to Swan could not avoid the 
necessity of a similar written undertaking 
with the defendant subsequently, 

Admitting that if the plaintiff had pro- 
mised Swan to pay the month’s rent, (due 
by Ensworth to Swan) to the defendant, it 
might have been a good promise, we still 
have no proof of any such undertaking. 
The undertaking was with the defendant 
verbally to pay the month’s rent due by 





+ 





Ensworth, and it was not in writing, and 
there was not a sufficient consideration as 
between the defendant and plaintiff at the 
time to bind the promise without a writing, 
It was the case of one undertaking for the 
default of another, and little as | feel dis- 
posed to extend the’ operation of the 
statute of frauds, it seems to me that the 
decisions do not support such an under- 
taking. 

Incrauam, J.—The question in this case 
is, whether a surety for the rent of a house 
may bind himself to pay the back rent on 
the transfer of the lease to a third person, 
who refuses to take it unless so paid? The 
surety being already liable to pay the rent 
to the landlord might be considered as pay- 
ing not the debt of a third person, but a debt 
for which he is personally liable already, 
and such a promise would be made ona 
sufficient consideration if the effect of it 
was to induce the person to whom it was 
made to take the assignment of the lease, 
and thereby secure the surety against fur- 
ther loss on the agreement. (See 4 Cow. 
432.) The letter of Brunell did not relate 
to this rent, but to rent subsequent to its 
date. ; 

Ineuts, J.—I thivk that Rexford’s un- 
dertaking may be fairly considered as 
founded on a_ sufficient consideration 
money from himself, and therefore not 
within the statute of frauds. , He was an- 
swerable for the rent, he promised Brunell 
that he would pay a proportion of it for 
one month, and Brunell has since paid that 
proportion and claims it as a set-off in this 
suit. The assignment of the lease by 
Eusworth to Brunell, and Brunell’s under- 
taking to pay the rent, dated 8th of Sep- 
tember, and Rexford’s promise on the 10th 
September, may, on M’Crea’s testimony, be 
considered as temporaneous. Bruuell’s 
agreement of the Sth, referring to future rent, 
Rexford’s promise to what was past, and 
there being in this view no contradiction, 
as the undertakings were independent or 
separate subject matters. 











Brougham’s motto.—Brougham, as our readers are 
no duubt aware, was, during the greater part of his 
political career, the leader of the democratic party in 
the House of Commons. On heing ruised to the peer- 
age as Lord Brougham and Vaux, he selected as his 
motto, * Pro rege lege grege.’ On asking a cele- 
brated counsellor what he thought of the motto, the 
counsellor replied that it was very appropriate, for 
said he, I translate it, For sing read people. 
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Luglish Cases. 








COURT OF QUEEN’S BENCH. 


Before Lord Denman, C.J., and Judges 


Patreson, WILLIAMs and WiGHTMAN. 


CoaTEs et al y. Cuaputn ef al. 


Messrs. M., D. & Co., of London, gavea parol order 
through their traveller, to the plaintiffs, residing 


| and Messrs. Morrison, Dellon & Co. Ver- 


| dict for the plaintiffs. 





at Paisley, for goods, but no mode of delivery | 


was specified in the order. The plaintiffs senta 
bill of parcels of the goods by post to Messrs. M., 


D. & Co., and afterwards consigned the goods to | 


them by the defendants as common carriers. The 
goods were lost in transitu :—Held, in the absence 
of any evidence, that the dc livery to the defendants 
was in the ordinary course of dealing between 
the plaintiffs and the consiynees ; that the property 
in the goods had not passed to the latter, so as to 
prevent the plaintiffs from maintaining an action 
against the defendants for the loss of the goods. 


Tats was an action on the case against 
the defendants, as common carriers, for 
the negligent loss of goods. At the trial 
before Wightman, J., at Westminster, it 
appeared, that the plaintiffs were manu- 
facturers at Paisley, and that they had 
received a parol order from a traveller 
for Messrs. Morrison, Dellon & Co., Fore- 
Street, London, for certain goods te be 
forwarded to that firm; but it did not ap- 
pear that any particular mode of convey- 
ance was mentioned. Soon after receipt 
of the order, the plaintiff sent to Messrs. 
M., D. & Co., a bill of parcels of the 
goods in a letter addressed to “* Messrs. J. 
& J. Morrison, London,” which Messrs. 
M., D. & Co. duly received; and in a few 
days afterwards the plaintiffs forwarded the 
goods by the Grand Junction Railway, in 
a truss, directed, ‘‘ Messrs. J. & J. Morri- 
son, London.” On the arrival of the truss 
at the Euston-Square station, it was de- 
livered by the railway company to the 
defendants, who were carriers to and from 
the railway terminus, for delivery to the 
consignees. The defendants took the 
truss to Messrs. M., D. & Co., in Fore- 
Street, but their clerk, on reading the di- 
rection, refused to receive it, as not being 
intended for them. The truss was after- 
wards stolen from the custody of the de- 
fendants. It exceeded the value of 104. 
There was no evidence of any usual 
course of ,dealing between the plaintiffs 





A rule nisi was ob- 
tained by the defendants, pursuant to 
leave reserved to enter a nonsuit, on the 
ground that the property in the goods and 
right of action for them had passed to the 
consignees. 

Erle and Knowles now showed cause. 
— Where there is a valid memorandum of 
sale within the statute of frauds, a delivery 
to a carrier named by the consignees will 
vest the property in them; but here no 
carrier was selected or memorandum 
signed by them, and there was no ac- 
ceptance by them of the goods. (Clarke 
v. Hutchins, 14 East, 475; Freeman v, 
Birch, 1 Nev. & M. 420; Swain v. Shep- 
herd, 1 M. & Rob. 223; Hanson v. Ar- 
mitage, 5 B. & Ald, 557; Elmore v. 
Kingscote, 5 B. & C. 583; Hoady v. 
Maclaine, 10 Bing. 452; Dutton v. Solo- 
monson, 4 B. & P.582; Morgan v. Sykes, 
Exch. T. T. 1841.) In Schneider v. Mor- 
ris, (2M. & S. 286,) which was cited in 
moving for the rule, the memorandum was 
signed by the party to be charged, which 
is the reverse of the present case. Here 
the bill of parcels bound the plaintiffs, but 
not the consignees. 

Platt and Bross, contra.—On delivery 
of goods to a carrier, a right of action for 
the loss of them vests in the consignee, 
(Selw. N. P. 405, 7th ed.,) unless the con- 
signor agrees to pay forthe freight. The 
authorities quoted for the plaintiffs are not 
disputed. On receipt of the invoice, 
Messrs. Morrison & Co. could have 


‘brought an action for these goods, as 


goods bargained and sold, against the 
plaintiffs ; (Schneider v. Morris, 2 M. & §. 
286 ;) if so, how can the right of action for 
the loss of the goods remain in the plain- 
tiffs? [Parrrson, J.—But if the plain- 
tiffs cannot sue Morrison & Co. for goods 
sold and delivered, as would appear from 
the authorities, and if they cannot compel 
the latter to sue the carrier for the goods 
when lost, they would be without reme- 
dy.| Here the goods were selected by 
the consignees, and were delivered to a 
carrier on their behalf. It is not a ques- 
tion whether the statute of frauds has 
been complied with as between buyer 
and seller, but whether the defendants 
were or were not the bailees of Morri- 
son & Co. independently of the statute. 
( Wilbraham v. Snow, 2 Saund. 47, n.z, k, 
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English Cases.—Coates v. Chaplin, &c. ° 





1; 1 Bac. Abr. “ Bailment,” D. 696; 
Stead v. Dawber, 10 Adol. & Ell. 57; 
Thornton v. Kempster, 5 Taunt. 786.) 

Lord Denman, C.J.—I am clearly of 
opinion that the property in these goods 
had not passed out of the plaintiffs, so 
as to vest any right of action against 
the defendants in the consignees. The 
consignees had no opportunity to accept 
the goods, and I think that there was no 
acceptance by them in point of fact. The 
invoice makes no difference ; it is merely a 
memorandum made by the party sending 
the goods, containing no reference to the 
contract on the buyer’s part.* The order 
appears to have been in general terms, 
without mention of any carrier. As the 
property therefore remained in the con- 
signors, they are the proper parties to 
bring this action. The case of Swain v. 
Shepherd, (1 M. & Rob. 223,) goes to the 
whole extent of the present. The learned 
judge indeed there confined in terms the 
rule which he laid down to the facts 
of that case; but the principle has been 
recognized in other cases, that so long 
as the property remains in the vendor he 
may have a right of action against the 
carrier. 

Patreson, J.—There is a difficulty in 
ascertaining what took place at the time 
the order was given. Nothing, however, 
appears to have been said about any car- 
rier; if the buyers had named one, a 
delivery to him might have been an ac- 
ceptance bythem. I cannot see how the 
sale of goods and the delivery of them to 
a carrier of the seller’s choice, without 
direction from the buyer, can vest the 
property in the goods in the latter. Then, 
the property remains in the consignors, 
and they may sue. There are many de- 
cisions in the courts as to what is an ac- 
ceptance of goods, and the distinctions are 
perhaps rather finely drawn ; but even if 
this had been a written order, I am not 
aware that, on the facts which appear 
here, the plaintiffs could have sued the 
consignees for goods sold and delivered. 

Wiuiams, J.—This case seems to be 
distinguishable from any that have been 
cited. We usually find either an express 
direction to send by a particular carrier, or 
by some carrier; but this case rests en- 
tirely on the order. Nothing was said 





* See Richards v- Porter, (6 B. & C. 437.) 





about any mode of conveyance; the ven- 
dors might have waited for further ordes, 
No right of action had then vested in the 
plaintiffs against Morrison & Co.; and in 
the absence of any further directions from 
them, I do not see how the property 
passed out of the plaintiffs. 

Wicutman, J.—Befvure the consignees 
could maintain this action, the property 
in the goods must have passed to them, 
and I have in vain tried to discover how 
that has taken place. The case of Dutton 
v. Solomonson, (4 B. & P. 582,) most re- 
sembles the present, but there it would 
seem that the vendee had ordered the 
goods to be sent by a carrier, though he 
did not select one. Here no mode of con- 
veyance was named, nor does it appear, as 
in Hart v. Sattley, (3 Camp. 525,) that the 
delivery to the defendants was in the ordi- 
nary course of dealing between the plain- 
tiffs and the consignees. We should go 
further than any case has yet decided, if we 
held that the delivery to @ carrier, with- 
out more, vested the property in the con- 
signees. 

: Rule discharged.* 





* See Dunlop v. Lambert, (6 Cl. & Fin. 600.) 





Judge Jefferies.—“‘ There is a great scoundrel at 
the end of wy stick,” said Judge Jefferies, pointing 
to an attorney for whom he entertained no feelings 
of affection. ‘My lord,” replied the complacent 
lawyer, “ will your lordship be so good as to inform 
the court at which end of the stick the scoundrel is 
to be found.” 








TO OUR SUBSCRIBERS. 


It will be seen that our next number will complete 
the first volume of our work. We should indeed be 
most ungrateful were we not to acknowledge, with 
feelings of gratitude, the kindness and ussislance we 
have experienced from many of our readers, and 
also from the public officers. 

It is our intention, in volume 2, to omit the Bank- 
ruptcy Cases, (unless there should be any particular 
case, which might be of importance with reference to 
cases now undecided,) and in their stead we propose, 
at the suggestion of many of our friends, to subsli- 
tute the decisions in the Admiralty Sessions of Oyer 
and Terminer, the value and importance of which 
must be obvious. 

With our next number will be given a general 
Index of the principal matters in the 1st volume, 
and a digest of all the cases reported. 

Those gentlemen who may wish to complete their 
sets have an opportunity of so doing prior to the 
remaining numbers being sent lo the binders. 
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